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74 .  

RULE-UTILITARIANISM AND HUME'S THEORY OF JUSTICE 

One of t h e  s t r i k i n g  f e a t u r e s  of  Hume's t heo ry  of 
j u s t i c e  is t h e  narrowness o f  t h e  range of  judgments it i s  
designed t o  i l l umine .  For Hume t h e  paradigms of  judgments 
of j u s t i c e  a r e  judgments about  p a r t i c u l a r  a c t i o n s ,  n o t  
judgments about  laws or i n s t i t u t i o n s  or states of a f f a i r s .  
Moreover, the c h a r a c t e r i z a t i o n  of a c t i o n s  a s  j u s t  or u n j u s t  
is p o s s i b l e  according to  Hume only i n  a c e r t a i n  kind of 
l e g a l  con tex t  - namely when q u e s t i o n s  arise about  t h e  con- 
formity of conduct t o  a c e r t a i n  c l a s s  o f  legal r u l e s ,  t hose  
which comprise t h e  l a w  of property.  I n  such con tex t s ,  
a c t i o n s  are s a i d  t o  be j u s t  i f  t hey  a r e  i n  accordance w i t h  
property r u l e s  and u n j u s t  i f  t hey  are con t r a ry  t o  them. 

about  t h e  l a w  - and i n  p a r t i c u l a r  judgments about  p rope r ty  
r u l e s  - from t h e  class o f  judgments of j u s t i c e .  Hume recog- 
n i z e s ,  of  cour se ,  t h a t  w e  o f t e n  have occasion t o  e v a l u a t e  
r u l e s  of l a w ,  i n c l u d i n g  the r u l e s  which make up the law of 
properby. When such judgments have t o  be made, however, 
it is never t h e i r  j u s t i c e  or i n j u s t i c e  which is i n  ques t ion  
f o r  Hume.  The f a c t  that  h e  o f t e n  r e f e r s  t o  t h e  r u l e s  of  
property as " r u l e s  of j u s t i c e "  may seem to be i n c o n s i s t e n t  
with t h i s  view, b u t  it is no t .  When Hum r e f e r s  to prope r ty  
r u l e s  i n  t h i s  way, it is  n o t  because he wishes to  s i g n i f y  
t h a t  the r u l e s  themselves s a t i s f y  some p r i n c i p l e  of j u s t i c e ,  
b u t  r a t h e r  because h e  conceives  of  t h e m  a s  embodying ou r  
c r i t e r i a  f o r  t h e  making of judgments about  t h e  j u s t i c e  of 
p a r t i c u l a r  acts. Property r u l e s  cannot  be viewed as " r u l e 8  
of  j u s t i c e "  i n  t h i s  s e n s e  wi thou t  s a t i s f y i n g  some supra- 
l e g a l  s t anda rd  of a c c e p t a b i l i t y .  But t h e  s t anda rd  i n  quest-- 
tianis s o c i a l  u t i l i t y ,  n o t  j u s t i c e .  Property r u l e s  q u a l i f y  
as ' r u l e s  of j u s t i c e " ,  t hen ,  n o t  because they are j u s t  b u t  
r a t h e r  because they  s e r v e  t h e  p u b l i c  i n t e r e s t .  

Like some contemporary r u l e - u t i l i t a r i a n s ,  Hume expres- 
sly d i sa l lows  t h e  q u e s t i o n  whether p a r t i c u l a r  acts of 

Of p a r t i c u l a r  i n t e r e s t  is t h e  exc lus ion  of judgments 
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justice are socially useful. Or rather, to be more accurate, 
he claims that the disutility of particular acts sanctioned 
by property law counts neither against their being regarded 
as "acts of justice" nor against recognition of the obli- 
gation to perform them. Neither the characterisation of 
particular actions as "just" nor the stringency of the obli- 
gation to perform them is affected by the discovery that 
they might have to be said not to be in the public interest 
if attention were to be concentrated on the special circum- 
stances of their performance. The reason is that it is a 
miatake, H u m  thinks, for such acts to be viewed in isolation 
from other similar acts. 
ing part of a scheme or system - a scheme or system which, 
taken in its entirety, serves the public interest. Mume's 
theory of justice thus embodies an unusually neat distinc- 
tion between questions of justice and questions of social 
utility. When questions of justice are allowed to arise - 
which is when the justice of particular acts is to be deter- 
mined - questions of social utility do not arise. And when 
questions of social utility are allowed to arise - as they 
do when property rules have to be evaluated - questions of 
justice do not arise. 

Despite the sharp distinction he draws between jus- 
tice and utility, Flume's theory of justice is clearly a 
utilitarian one. It is indeed a veritable prototype of the 
kind of theory now dubbed "rule-utilitarian". As such it 
has obvious attractions €or would-be utilitarians, if it can 
be made to work. It would enable utilitarians to offer an 
account of judgments of justice in terms of rules enjoying 
the status of secondary principles of morality. Justice 
judgments could be represented as a special sub-class of 
moral judgments and the principles regulating them as sub- 

ordinate to, and derivable from, the principle of utility. 
The vexed question of the relation between justice and 
utility would thereby be resolved without challenge to the 
assumption that they are different values and a l s o  without 

Rather they must be seen as form- 
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abandonment of t h e  c l a im t h a t  t h e  p r i n c i p l e  of  u t i l i t y  is  
t h e  on ly  unde r iva t ive  moral p r i n c i p l e .  By c o n t r a s t ,  u t i l i -  
t a r i a n s  f o r  whom t h e  most b a s i c  j u s t i c e  judgments a r e  judg- 
ments about i n s t i t u t i o n s  seem committed i n  t h e  end e i t h e r  
t o  simply i d e n t i f y i n g  t h e  p r i n c i p l e  r e g u l a t i n g  j u s t i c e  judg- 
ments with t h e  p r i n c i p l e  o f  u t i l i t y  o r  to  admi t t i ng  t h a t  
j u s t i c e  judgments must be  accounted f o r  i n  terms o f  some 
p r i n c i p l e  d i s t i n c t  from, and a s  b a s i c  as, t h e  p r i n c i p l e  o f  
u t i l i t y .  Nei ther  is a p a l a t a b l e  a l t e r n a t i v e  f o r  u t i l i t a r -  
i a n s .  The first b r i n g s  them i n t o  headlong c o n f l i c t  w i t h  an 
impressive a r r a y  o f  o r d i n a r y  judgments which seem to pre-  
suppose t h a t  j u s t i c e  and u t i l i t y  are n o t  i d e n t i c a l ,  w h i l e  
the  second is tantamount t o  abandonment of u t i l i t a r i a n i s m  
aa a s i n g l e - p r i n c i p l e  theory.  

Humean s t r a t e g y  f o r  accommodating judgments o f  j u s t i c e  
w i t h i n  t h e  conf ines  of a u t i l i t a r i a n  system. (1) F i r s t ,  
judgments about  the j u s t i c e  or i n j u s t i c e  of t h e  r u l e s  which 
make up t h e  l a w  o f  prope r ty  are among the most fundamental 
of  t h e  judgments w e  have occasion to make and any adequate  
theo ry  must say something about  them. It is implaus ib l e  to  
have t o  deny t h a t  t h e  e v a l u a t i o n  o f  such r u l e s  e v e r  takes 

t h e  form of  an appeal  t o  p r i n c i p l e s  of  j u s t i ce  and t o  have 
t o  i n s i s t  consequently t h a t  it i s  always r e a l l y  t h e i r  
u t i l i t y  i n  some s e n s e  which is a t  i s s u e  i n  such con tex t s .  
Laws may be s o c i a l l y  u s e f u l  - t h a t  is, o f  b e n e f i t  i n  some 
important  r e s p e c t  to  t h e  pub l i c ,  or t o  s o c i e t y  a s  a whole - 
wi thou t  being on t h a t  account j u s t  or fa i r .  T h i s  is because 
judgments about  t h e  j u s t i c e  of laws have a s p e c i a l  p o i n t  i n  
t h a t  t hey  have t o  do not  w i t h  t h e i r  o v z r - a l l  advantageousness 
b u t  w i th  t h e  d i s t r i b u t i o n  of t h e  c o s t s  and b e n e f i t s  of com- 
p l i a n c e  among those  subject to  t h e  law. ( 2 )  Even i f  s o c i a l  
u t i l i t y  r a t h e r  t han  just ice  could be taken t o  be  t h e  s tand-  
a r d  which l a w s  must s a t i s f y  t o  be accep tab le ,  i t  is discon- 
c e r t i n g  t o  f i n d  Hume t a k i n g  f o r  g ran ted  t h a t  e x i s t i n 5  pro- 
p e r t y  l a w  pas ses  m u s t e r  on t h i s  basis no matter what i ts  

There are, however, a t  least  t h r e e  o b j e c t i o n s  t o  t h e  
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c o n t e n t .  A second o b j e c t i o n  t o  Hume's t h e o r y  consequent ly  
t a k e s  t h e  form o f  a c h a l l e n g e  t o  t h e  assumption t h a t  t h e  
p r o p e r t y  r u l e s  i n  f o r c e  a t  any g iven  time can  r easonab ly  be 
rega rded  as s a t i s f y i n g  h i s  own p u b l i c  i n t e r e s t  c r i t e r i o n ,  
t h e r e b y  q u a l i f y i n g  as " r u l e s  of j u s t i c e " .  (3)  F i n a l l y ,  t o  
suppose  t h a t  p a r t i c u l a r  acts can  be sa id  t o  be j u s t  on t h e  
b a s i s  s imply  of t h e i r  confo rmi ty  to  t h e  r u l e s  which c o n s t i -  
t u t e  t h e  law of p r o p e r t y  is to  ove r look ,  among o t h e r  t h i n g s ,  
t h e  dependence of judgments abou t  t h e  justice of p a r t i c u l a r  
a c t s  on judgment8 abou t  t h e  j u s t i c e  of t h e  rules under which 
the acts are subsumable. Care must be t a k e n  i n  p r e s e n t i n g  
t h i s  o b j e c t i o n  n o t  t o  be u n f a i r  to  H u m ' s  p o s i t i o n .  Hume's 
view t h a t  t h e  r u l e s  o f  j u s t i c e  are i d e n t i c a l  ( i n  c o n t e n t )  
w i t h  t h e  rules which c o n s t i t u t e  t h e  law o f  p r o p e r t y  may g i v e  
t h e  impress ion  t h a t  h e  s imply  confounds t h e  moral q u e s t i o n  
whether  an  a c t i o n  is j u s t  w i t h  t h e  merely l e g a l  q u e s t i o n  
whether  it i s  i n  confo rmi ty  w i t h  t h e  law of p rope r ty .  T h i s  
seems n o t  t o  have been a mis t ake  made by  Hume. I t  i s  an  
important  p a r t  of h i s  view t h a t  p r o p e r t y  ru l e s  q u a l i f y  as 
" r u l e s  o f  justice" o n l y  because  t h e r e  is  a moral o b l i g a t i o n  
t o  act i n  accordance  w i t h  them. And it is because  t h e  law 
of p r o p e r t y  s e r v e s  t h e  p u b l i c  i n t e r e s t  t h a t  t h e  r u l e s  which 
c o n s t i t u t e  i t  impose a moral, and n o t  a merely  l e g a l ,  o b l f -  
g a t i o n .  I t  is because p r o p e r t y  r u l e s  are s o c i a l l y  u s e f u l  
t h a t  t h e y  q u a l i f y  as r u l e s  o f  j u s t i c e  and t h e r e b y  f u r n i s h  
cr i ter ia  f o r  t he  making of judgments abou t  t h e  j u s t i c e  of 
p a r t i c u l a r  actions. But a l though  Hum can  be defended  
a g a i n s t  the cha rge  t h a t  h e  s imply  obl i terates  t h e  d i s t i n c t i o n  
between moral and l e g a l  q u e s t i o n s  in h i s  d i s c u s s i o n  o f  j u s -  
t ice  (and  the  r e l a t e d  c h a r g e  t h a t  h e  supposes  justice t o  be  
a mere ly  l e g a l  n o t i o n ) ,  his p o s i t i o n  is s t i l l  open t o  seri- 
ous o b j e c t i o n  i f  judgments abou t  t h e  j u s t i c e  of p a r t i c u l a r  
a c t i o n s  presuppose  judgments about t h e  j u s t i c e ,  and n o t  
s imply  t h e  u t i l i t y ,  of t h e  r u l e s  under which they  are sub- 
sumable. To be j u s t ,  as d i s t i n c t  from merely u s e f u l  (or i n  
the p u b l i c  i n t e r e s t ) ,  particular a c t i o n s  must s a t i s f y  
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property r u l e s .  The narrow scope o f  Hume's theory of ju s -  
tice t h u s  exposes it not on ly  t o  t h e  charge t h a t  it is ser- 
i o u s l y  incomplete since it  has no th ing  to  say about t h e  
j u s t i c e  of r u l e s  and i n s t i t u t i o n s  b u t  also to  t h e  charge 
that  even t h e  judgments about p a r t i c u l a r  acts which it is 
designed t o  cover  cannot  be adequately accounted f o r  with- 
o u t  r e f e r e n c e  t o  the judgments about  r u l e s  and i n s t i t u t i o n s  
which i t  n e g l e c t s .  

Although the l a s t  of t h e s e  o b j e c t i o n s ,  i f  v a l i d ,  is 
f a t a l  t o  t h e  k ind  of r u l e - u t i l i t a r i a n  s t r a t e g y  which rep- 
r e s e n t s  judgments of  j u s t i c e  as a s p e c i a l  sub-class  of moral 
judgments d e r i v a b l e  from (h ighe r - l eve l )  judgments of  u t i l i t y ,  
I s h a l l  s ay  nothing f u r t h e r  about  it i n  t h i s  paper.  As f o r  
t h e  f i r s t  objection, I s h a l l  t r y  to  b l u n t  its f o r c e  by draw- 
i n g  a t t e n t i o n  to & special f e a t u r e  o f  Hume's concept ion of 
t h e  p u b l i c  i n t e r e s t ,  b u t  I s h a l l  a rgue  t h a t  it t a k e s  no more 
than a b l u n t  i n s t rumen t  to  do f a t a l  damage t o  h i s  theory.  
I n  d i s c u s s i n g  the second objection also I s h a l l  t r y  t o  iden- 
t i f y  a f e a t u r e  of  H u m ' s  argument which makes h i s  sponsor- 
s h i p  of an untenable  posit ion a t  least i n t e l l i g i b l e .  

I 

I m p l i c i t  i n  lime's claim t h a t  t h e  r u l e s  of j u s t i c e  
are i n  t h e  p u b l i c  interest is t h e  assumption t h a t  t hey  are 
i n  everyone 's  i n t e r e s t ,  and n o t  simply t h a t  t hey  are r u l e s  
which serve t o  maximize social u t i l i t y . '  
c ep t ion  of t h e  p u b l i c  interest it follows from t h e  f a c t  t h a t  
something is i n  the p u b l i c  i n t e r e s t  t h a t  it is i n  t h e  i n t e r -  
est of eve ry  i n d i v i d u a l  member of  t h e  pub l i c .  No doubt 
r a t h e r  meagre judgments of  p r i v a t e  i n t e r e s t  a r e  a l l  t h a t  can 
be  involved h e r e ,  for it is n o t  H u m e ' s  view t h a t  i n d i v i d u a l s  
aould be single-minded i n  t h e  p u r s u i t  of t h e i r  own interests 
without  doing any damage t o  t h e  p u b l i c  interest .  A l l  t h a t  
seems to  be intended - and c e r t a i n l y  t h e  most t h a t  could be  
t r u e  - is t h a t  ~~c?&sures  which promote t h e  p u b l i c  i n t e r e s t  

On Hume's con- 
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a l s o  s e r v e  t o  b e n e f i t  a l l  t h e  members of  the p u b l i c  without  
except ion,  even i f  some b e n e f i t  more than  o t h e r s  and even i f  
80- b e n e f i t  on ly  s l i g h t l y .  Although on t h i s  i n t e r p r e t a t i o n  
Hume's claim t h a t  the r u l e s  which make up p rope r ty  law a r e  
i n  t h e  p u b l i c  i n t e r e s t  is no doubt comparatively unambitious, 
it is s i g n i f i c a n t  i n  what it excludes.  Excluded i s  t h e  pos- 
s i b i l i t y  of  rules be ing  judged to  be i n  the p u b l i c  i n t e r e s t  
even when there are members of  t h e  p u b l i c  who, a s  i nd iv id -  

' u a l s ,  do n o t  s t and  t o  b e n e f i t  from them a t  a l l .  
Now t h e  s p e c i a l  p o i n t  of  judgments about  the j u s t i c e  

of laws is to  draw a t t e n t i o n  t o  t h e  way i n  which t h e  b e n e f i t s  
and burdens of obedience a r e  d i s t r i b u t e d  among those s u b j e c t  
t o  t h e  law. S ince  it is i m p l i c i t  i n  Hume's view t h a t  prop- 
e r t y  r u l e s  s e r v e  the p u b l i c  i n t e r e s t  t h a t  t hey  are i n  every- 
one ' s  interest ,  p a r t  o f  t h e  f o r c e  of  what could,  more ex- 
p l i c i t l y ,  be conveyed by means of  a judgment of j u s t i c e  is 
embedded i n  t h e  (Mumean) judgment t h a t  t h e s e  r u l e s  a r e  i n  
t h e  p u b l i c  i n t e r e s t .  H ~ m e ' s  p u b l i c  i n t e r e s t  c r i t e r i o n  t h u s  
does p a r t  of  t h e  j o b  of a p r i n c i p l e  of j u s t i c e .  T h i s  makes 
it more understandable  t h a t  he should n e g l e c t  t h e  ques t ion  
whether p rope r ty  r u l e s  are j u s t  as d i s t i n c t  from s o c i a l l y  
advantageous ones,  and it is perhaps a less s e r i o u s  f a u l t  i n  
h i s  t heo ry  consequently t h a t  it has  nothing to say about 
t h e  j u s t i c e  of  such r u l e s .  

This  defence o f  Hume, however, is a very p a r t i a l  
defence and it is important  t o  n o t i c e  j u s t  why it is  a m i s -  
t a k e  to  expect  q u e s t i o n s  about  t h e  just ice  o f  l a w s  to be 
taken care of by a sk ing ,  even i n  t h e  special way Hume fav- 
o u r s ,  about t h e i r  social u t i l i t y .  The reason is t h a t  Hum's  
pub l i c  i n t e r e s t  c r i t e r i o n  is i n s e n s i t i v e  t o  v a r i a t i o n s  i n  
the  e x t e n t  t o  which t h e  members o f  the p u b l i c  s t and  t o  bene- 
f i t .  
t h a t  e x i s t i n g  p rope r ty  r u l e s  a r e  i n  t h e  p u b l i c  i n t e r e s t  j u s t  
how much or how l i t t l e  given members of  t h e  pub l i c  s t a n d  t o  
b e n e f i t ,  provided a l l  w i thou t  excep t ion  b e n e f i t  t o  a t  least  
some e x t e n t .  P rope r ty  r u l e s  may pass  Xume's ( r a t h e r  modest) 

Thus itcis i r r e l e v a n t  t o  t h e  t r u t h  of Hume's c la im 
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p u b l i c  i n t e r e s t  t es t ,  inasmuch a s  they s e r v e  t o  b e n e f i t ,  at 
l e a s t  t o  some (poss ib ly  smal l )  e x t e n t ,  all t h e  members of 
t h e  publ ic ,  without on t h a t  account s a t i s f y i n g  t h e  more de- 
manding requirement t h a t  t h e  b e n e f i t a  of  obedience be j u s t l y  
d i s t r i b u t e d  among those  subject to t h e m .  
n o t  i r r e l e v a n t  t o  t h e  proper  assessment of proper ty  law 
whether o r  n o t  t h e r e  are unevennesses i n  t h e  d i s t r i b u t i o n  of 
t h e  advantages and disadvantages of compliance, Hume's f a i l -  
u r e  t o  t a k e  cognizance of judgments about the j u s t i c e  o f  
t h e  l a w  of property can be seen t o  be a c r i p p l i n g  def ic iency  
i n  h i s  theory.  

Since it  is c l e a r l y  

Comparatively modest though H u m e ' s  p u b l i c  i n t e r e s t  
c r i t e r i o n  seem to be,  it is s t i l l  d i f f i c u l t  to  see how he 
can be so conf ident  t h a t  e x i s t i n g  proper ty  ru les  s a t i s f y  it 
and t h u s  q u a l i f y  as r u l e s  of j u s t i c e .  Sure ly ,  it w i l l  be 
said, t h e r e  are a t  least  some i n d i v i d u a l s  i n  most j u r i s -  
d i c t i o n s  who do n o t  s t a n d  t o  b e n e f i t  a t  a l l  from t h e  pro- 
p e r t y  r u l e s  i n  force;  i n  which c a s e  it would fol low t h a t  
they a r e  not  i n  the publ ic  i n t e r e s t  even i n  H u m e ' s  sense.  

e x i s t i n g  property r u l e s  r e f l e c t s ,  t o  some e x t e n t ,  t h e  as- 
sumption t h a t  t h e  only a l t e r n a t i v e  t o  maintenance of these  
r u l e s  is t h e  disappearance of stable property arrangements. 
I t  seems to be because h e  t h i n k s  no one would have reason 
t o  p r e f e r  a state of s o c i e t y  i n  which property r u l e s  have 
broken down e n t i r e l y  to  l i f e  under even t h e  most oppres- 
sive proper ty  laws t h a t  he supposes e x i s t i n g  property r u l e s  
t o  be advantageous to  everyone and thus ,  i n  h i s  sense, an 
the p u b l i c  i n t e r e s t .  

t h e  ground t h a t  judgments of p u b l i c  i n t e r e s t  are non- 
comparative and t h a t  consequently it ought t o  be possible 
to  determine whether e x i s t i n g  proper ty  arrangements are i n  

Hune s confidence t h a t  everyone b e n e f i t s  from 

I t  would be u n f a i r  t o  object to  Hume's view h e r e  on 
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t h e  p u b l i c  i n t e r e s t  w i thou t  f i r s t  a s c e r t a i n i n g  whether 
arrangements of  o t h e r  sorts would be  more or l e a s  advanta- 
geous. Despi te  their non-comparative form, judgments of 
i n t e r e s t  ( i nc lud ing  judgments of  p u b l i c  i n t e r e s t )  are typi-  
c a l l y  comparative i n  force. When w e  judge t h a t  some a c t i o n  
or po l i cy  is i n  t h e  public i n t e r e s t ,  a comparison wi th  a t  
l e a s t  c e r t a i n  a l t e r n a t i v e  courses  of a c t i o n  i s  g e n e r a l l y  
presupposed: to ho ld  t h a t  X is i n  t h e  p u b l i c  i n t e r e s t  is 
tantamount t o  holding t h a t  X is m 0 2  advantageous to  the 
p u b l i c  t han ,  s a y ,  Y. This  f e a t u r e  o f  judgments of  i n t e r e s t  
has an important  consequence. I t  means t h a t  courses  of 
a c t i o n  which have every appearance of being disadvantageou8 
t o  i n d i v i d u a l s  or groups who a r e  adve r se ly  a f f e c t e d  by them 
may n e v e r t h e l e s s  t u r n  o u t  to  be i n  t h e i r  i n t e r e s t  a f t e r  a l l  
i f  t h e  only a v a i l a b l e  a l t e r n a t i v e s  to t h e n  would have even 
worse consequences. The t r u t h  of a judgment of  i n t e r e s t  
depends on t h e  appropr i a t eness ,  and t h e  c o r r e c t n e s s ,  o f  t h e  
comparative judgments it presupposes.  
consequent ly ,  to t h e  t r u t h  of Hume's c la im t h a t  obedience 
t o  e x i s t i n g  property r u l e s  i s  i n  t h e  p u b l i c  i n t e r e s t  (and 
t h u s  advantageous t o  everyone] is whether h e  is j u s t i f i e d  
i n  supposing t h a t  the o n l y  a l t e r n a t i v e  t o  obedience is t h e  
t o t a l  c o l l a p s e  of stable p rope r ty  arrangements and whether, 
i n  any case, i f  t h i s  were the on ly  a l t e r n a t i v e ,  a l l  ' the 
members o f  a s o c i e t y ,  e s p e c i a l l y  those  who b e n e f i t  l e a s t  
from e x i s t i n g  p rope r ty  laws, would f i n d  it advantageous on 
balance to s u s t a i n  t h e  e x i s t i n g  economic o r d e r  r a t h e r  than 
r i s k  t h e  d i s i n t e g r a t i o n  of  s t a b l e  p rope r ty  arrangements. 
On n e i t h e r  score is it p l a u s i b l e  t o  t a k e  Hum's  p a r t .  Even 
s u b s t a n t i a l  changes i n  t h e  c o n t e n t  o f  p rope r ty  law can o f t e n  
be  sought  r e a l i s t i c a l l y  by l e g a l  reformers without  s e r i o u s  
r i s k  of s o c i e t y ' a  r e v e r t i n g  t o  something l i k e  a Hobbesian 
s t a t e  of nature:  and where r e f o r m i s t  s t x a t e g i e s  a r e  l i k e l y ,  
o r  c e r t a i n ,  t o  be i n e f f e c t i v e ,  d e s t r u c t i o n  of  t h e  economic 
system even a t  the r i s k  o f  a temporary breakdown i n  stable 

* 

What is  c r u c i a l ,  
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prope r ty  arrangements may on balance be  more advantageous 
to  a t  l e a s t  some members o f  t h e  p u b l i c  t han  cont inued ac- 
ceptance of oppres s ive  p rope r ty  l a w s .  

made it easy  f o r  himself t o  suppose t h a t  e x i s t i n g  p rope r ty  
r u l e s  are i n  t h e  p u b l i c  i n t e r e s t  by r e p r e s e n t i n g  t h e  t o t a l  
c o l l a p s e  of prope r ty  arrangements as t h e  only a l t e r n a t i v e  
to  maintenance of t h e  s t a t u s  quo. P a r t  of t h e  answer seem 
to  be t h a t  he is s c e p t i c a l  about  t h e  p rospec t  of  s ecu r ing  
agreement about changes i n  t h e  c o n t e n t  of  p rope r ty  law on 
t h e  basis o f  wide-ranging d i s c u s s i o n  o f  the ques t ion  how 
p a r t i c u l a r  goods are  t o  be aes ign 'd  t o  each p a r t i c u l a r  
person. (T502J Although he recognizes  tha t  i t  would be 
b e t t e r  i f  every one were posses s 'd  of  what is most s u i t a b l e  
t o  him, and proper f o r  h i s  use .  h e  goes on immediately t o  
say  of t h i s  r e l a t i o n  of f i t n e s s  t h a t  I t i s  l i a b l e  t o  so many 
oon t rovers i ee ,  and men are so  p a r t i a l  and pass iona te  i n  

judging o f  t h e s e  c o n t ~ o v e r s i e s ,  t h a t  such a tooae and un- 
o e r t a i n  r u l e  would be a b s o l u t e l y  incompatible  w i t h  t h e  peace 
of human s o c i e t y .  (T502) The only s a f e  course. h e  th inks .  
is t o  t a k e  e x i s t i n ?  p r o p e r t y  r u l e s  as prov id ing  t h e  c r i t e r i a  
f o r  determining how c o n t r o l  ove r  t h e  use and enjoyment of 
posses s ions  i s  t o  be  r egu la t ed .  He is n o t  unaware, of course,  
of t h e  u n s a t i s f a c t o r i n e s s  i n  some ways of  endor sa t ion  of 
the e x i s t i n g  d i s t r i b u t i o n  of prope r ty .  Thus, no t ing  t h a t  
persons and posses s ions  must often be very ill ad jus t ed  - 
a grand inoonuenienoe, which c a l l s  f o r  a remedy - he speaks 
of t he  r u l e s  of j u s t i c e  as seek(ing) some medium b e t w i x t  a 
r i g i d  s t a b i l i t y  and thechangeable and unoer ta in  adjustment 
which would be  t h e  r e s u l t  o f  a l l o w ( i n g l  every man t o  seize 
bu v io l ence  what he judges t o  be f i t  for him. (T514) Y e t  
so mindful is h e  o f  the p o t e n t i a l  for chaos i n h e r e n t  i n  any 
tampering with e x i s t i n g  p rope r ty  l a w  that  h e  allows, i n  t h i s  
c o n t e x t ,  only for the kind of  r e d i s t r i b u t i o n  which t a k e s  
p l a c e  spontaneously when i n d i v i d u a l s  f r e e l y  d i v e s t  them- 
selves of  t h e i r  p rope r ty ,  through g i f t s  to  others o r  through 

I t  is an i n t r i g u i n g  ques t ion  why Hume should have 
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voluntary exchanges. ... Poaseasion and proper t y  should  
always be s t a b l e ,  except  w h m  t h e  p r o p r i e t o r  agrees  $0 

bestobr them on aorne o t h e r  person.  

l a w  of p rope r ty  are i n  t h e  p u b l i c  i n t e r e s t  may a l s o  owe 
something to h i s  f a i l u r e  t o  g i v e  due weight  t o  t h e  a i s t i n c -  
t i o n  between t h e  ques t ion  whether t h e r e  is a case ,  on 
grounds of  social u t i l i t y ,  €or  l e g a l  r e g u l a t i o n  of c o n t r o l  
ove r  t h e  use  and enjoyment of goods and t h e  ques t ion  whether 
t h e r e  is a case, on grounds of u t i l i t y ,  f o r  t h e  mainten- 
ance of  t he  p rope r ty  r u l e s  which happen to be i n  f o r c e  a t  
any given time. 
t h a t  it is on broadly u t i l i t a r i a n  grounds t h a t  w e  t h ink  it 
necessary to have reasonably stable - l e g a l  - r u l e s  for t h e  
r e g u l a t i o n  of  ownership. But it does n o t  fol low t h a t  t h e  
q u e s t i o n  how goods ought  to be d i s t r i b u t e d  can be answered 
i n  t h e  u t i l i t a r i a n  f a sh ion  favoured by H u m e  - t h a t  is, by 
a p p l i c a t i o n  of h i s  p u b l i c  interest  a r i t a r i o n .  That t h e r e  
ought t o  be r u l e s  - reasonably stable r u l e s ,  l e g a l  r u l e s  - 
r e g u l a t i n g  property r e l a t i o n s  is a claim which can p l a u s i b l y  
enough be advanced on grounds of social u t i l i t y .  what, i n  
d e t a i l ,  t h e  c o n t e n t  o f  t h e s e  r u l e s  ought to be need n o t ,  
however, be settled on a merely u t i l i t a r i a n  b a s i s .  Indeed 
once t h e  need for r u l e s  is clear, it becomes important 
among o t h e r  t h i n g s  to ensu re  t h a t  t h e  r u l e s  w i l l  serve to 
s e c u r e  as jwt  a d i s t r i b u t i o n  of p rope r ty  as possible; and 
j u s t i c e  h e r e  i g  a s t anda rd  n e i t h e r  i d e n t i c a l  w i th ,  nor  der iv-  
able from, u t i l i t y .  

e x i s t i n q  p rope r ty  r u l e s  t h u s  seems to be a func t ion  i n  p a r t  
of s c e p t i c i s m  about  t h e  p o s s i b i l i t y  of r a t i o n a l  s e t t l e m e n t  
of normative ques t ions  about t h e  con ten t  of property l a w ,  i n  
p a r t  of h i s  f e a r  t h a t  t h e  at tachment  of  property-owners to 
what t hey  have got ho ld  of  (whether by ' fortune" or 
" indus t ry" )  is 80 powerful that  r e d i s t r i b u t i v e  measures are 
l i k e l y  to p r e c i p i t a t e  t h e  k i n a  o f  breakdown i n  law and o r d e r  

(T514) 
Hume's confidence that  t h e  r u l e s  which make up t h e  
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which would be to no one 's  advantage, and i n  pa r t  of h i s  
f a i l u r e  t o  give adequate weight t o  t h e  d i s t i n c t i o n  between 
the claim t h a t  t he  publ ic  has a s t ake  i n  the  exis tence of 
property law and the  claim t h a t  t he  publ ic  has a s t ake  i n  
the  maintenance of e x i s t i n q  property law. But whatever t he  
sources of Hume's assumption t h a t  maintenance of t he  s t a t u s  
quo is t h e  only a l t e r n a t i v e  t o  t o t a l  co l lapse  of s t a b l e  pro- 
per ty  arrangements, it is a t  l e a s t  c l e a r  t h a t  i f  these  were 
the  only a l t e rna t ives  h i s  claim t h a t  a l l  t he  members of the 
community s tand to  bene f i t  from compliance with ex i s t ing  
property law would have a good deal of p l a u s i b i l i t y ;  and 
from t h i s  claim it would follow, of course,  t h a t  e x i s t i n g  
property law is i n  the  publ ic  i n t e r e s t  i n  lime's sense.  By 
t h e  same token, t h e  more obvious w e  take it t o  be t h a t  these 
are not  the only a l t e rna t ives ,  the  s t ronger  the  case becomes 
for ou t r igh t  r e j ec t ion  of t he  Human t h e s i s  t h a t  ex i s t ing  
property ru les  qua l i fy  a s  " ru les  of j u s t i ce"  i n  v i r t u e  of 
t h e i r  s o c i a l  advantageouaneas. 
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1. This i n t e rp re t a t ion  of Hum's pos i t ion  is endorsed by 
David Gauthier i n  h i s  paper, 'David Hume, Contractarian. '  
Indeed, it furnishes  p a r t  of t h e  basis fo r  h i s  view t h a t  
Hume should be regarded a s  a cont rac ta r ian  r a the r  than 
a s  a u t i l i t a r i a n .  If I do not follow Gauthier i n  h i s  
charac te r i sa t ion  of Hume's theory it is mainly because 
I think he def ines  u t i l i t a r i a n i s m  too  s t r i c t l y  and 
contractar ianism too loosely and not  because o f  any 
disagreement with h i s  exegesis of Hum. (See 
'David Hums, Cont rac t a r iG  , The Philosophical Review, 
Vol. LxxXVIII, No. 1 (Jan. 19791, p. 17.) 




