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85 
LEGAL OBLIGATION I N  HUME 

There is one aspec t  of t h e  thought of David H w ~ a  
t h a t  seems to  m e  to be important and t o p i c a l ,  e s p e c i a l l y  
if considered i n  r e l a t i o n  t o  two r e d u c t i o n i s t  and dogmatic 
tendencies  t h a t  are s t i l l  n o t i c e a b l e  i n  t h e  general  theory 
of law. By dogmatic I understand conceptions t h a t  are in- 
s u f f i c i e n t l y  founded on experience.  The first of these 
t w o  dogmatic tendencies  is t h e  emphari8 placed on t h e  notion 
of sanc t ion  which is viewed by some as p r e v a i l i n g  over t h e  
concept of  o b l i g a t i o n  t o  the p o i n t  of  absorbing it w i t h i n  
i t s e l f .  
a n t  c l a s s  impose. This  d o c t r i n e  has  been aff i rmed even 
recently.’  But t h e  master example is given by Bentham. To 
say t h a t  a man has  t h e  o b l i g a t i o n  to behave i n  a c e r t a i n  
way is equiva len t  t o  say ing  that if h e  does not  behave so, 
he  w i l l  experience pa in  (or t h e  absence of p l e a s a r e ) .  Legal 
sanc t ion  is t h e  source from which t h i s  pain comes. Thus 
Bentham goes so f a r  as t o  say that pain is c o n s t i t u t i v e  of 
o b l i g a t i o n  i n  a l l  its forms.2 This seems to  be cont ra ry  
t o  experience and colnmon sense.  I n  f a c t ,  one can observe 
a l e g a l  o b l i g a t i o n  independently of t h e  cons idera t ion  of 
the consequences i n h e r e n t  i n  its v i o l a t i o n .  For t h i s  and 
o t h e r  reasons t h e  d o c t r i n a l  tendency to  g ive  prevalence to 
t h e  not ion  of  sanc t ion  over  t h e  not ion  of o b l i g a t i o n  does 
n o t  t a k e  account of experience and is dogmatic. Against  
t h i s  dogmatism one observes  even today t h a t  t h e  concept of 
an o b l i g a t i o n  t h a t  arises from a c o n s t r i c t i o n ,  t h e  concept 
of Zwangspflicht,  is a c o n t r a d i c t i o  i n  ad jec to .  

Nevertheless ,  i n  order t o  avoid the cont rad ic t ion  
i n h e r e n t  i n  t h e  prevalence of s a n c t i o n  over  o b l i g a t i o n  and 
t h e  dependence of l a w  on p o l i t i c a l  power and on t h e  power 
of those who command, it is easy  to f a l l  i n t o  a second an& 
oppos i te  dogmatism. This  second dogmatism c o n s i s t s  i n  af-  
f i rming the e x i s t e n c e  of fundamental l e g a l  o b l i g a t i o n s  
deducible  from a priori. p r i n c i p l e s  understood p l a t o n i c a l l y  

Law is t h a t  which t h e  s u p e r i o r  bodies  of t h e  domin- 
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86. 
a s  yep4 75 yIVX<s and a s  v i s i o n  o f  t h e  mind.4 
s t r a t i v e  reason, so understood, is determined exc lus ive ly  
through r e l a t i o n s  of  i d e a s  which, i n  H u n ~ e ' s  opin ion ,  cannot 
themselves c o n s t i t u t e  l e g a l  o b l i g a t i o n .  A l e g a l  system 
r e q u i r e s  modif icat ions and l i m i t a t i o n s  t o  t h e  passions and 
i n t e r e s t s  of ind iv idua ls .  As is w e l l  known, Hume argues 
t h a t  a passion and an i n t e r e s t  cannot be modified by s e l f -  
ev ident  r a t i o n a l  pr inciples . '  No c r i t e r i o n  t h a t  is  deduc- 
ible  from demonstrative reason can func t ion  as a guide t o  
human behaviour. 

red ,  Hume r e p r e s e n t s  a t h i r d  way on t h e  basis of experience 
and of comnon sense.6 
thought is t h a t  of showing both the d i e t i n c t i o n  between and 
the complementary n a t u r e  of l e g a l  o b l i g a t i o n  and sanc t ion .  
In  what fol lows I s h a l l  d i s c u s s  what I cons ider  to  be t h e  
k e r n e l  of Hume's l e g a l  theory as contained i n  h i s  concep- 
t i o n  of human na ture ,  s e t t i n g  a s i d e  secondary elements t h a t  
do n o t  d i r e c t l y  concern t h e  subject proposed. 

s e t t i n g  up fundamental l e g a l  r u l e s  which, i n  Hume's opinion,  
are t h e  r u l e r  o f  justice. Consequently, t h e  d iscuss ion  of 
l a w  impl ies  the discuss ion  of justice. And t h e  d iscuss ion  
of  j u s t i c e  is p a r t  of l e g a l  theory.  Here I restrict my 
cons idera t ion  to t h e  o b l i g a t i o n s  t h a t  are expressed by 
fundamental legal r u l e s  which are: s t a b i l i t y  of possession,  
t r a n s f e r e n c e  of  possession by consent ,  and performance of 
promises. We know t h a t ,  according t o  Hume, such r u l e s  can- 
n o t  be derived from demonstrat ive or  % p r i o r i  reason b u t  
are revealed t o  empir ica l  knowledge. 

Hume  d i s t i n g u i s h e s  between t h e  s e t t i n g  up 
of  l e g a l  o b l i g a t i o n  and t h e  moral eva lua t ion  of the l e g a l  
o b l i g a t i o n .  I n  o r d e r  t o  grasp  t h e  p e c u l i a r i t y  of l e g a l  
o b l i g a t i o n  a8 compared wi th  moral eva lua t ion ,  I r e f e r  here  
t o  t h e  c o n s t i t u t i o n  of legal obl iga t ion .  I n  order t o  
understand t h e  t h i r d  book of the T t e a t i s e ,  it is i n  my 

B u t  demon- 

Now between t h e  two dogmatisms to  which I have r e f e r -  

The advantage o f f e r e d  by H~me's 

F i r s t r  A l e g a l  system i a  not conceivable  without  

Second: 
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opinion absolu te ly  necessary to t a k e  i n t o  account t h e  dis-  
t i n c t i o n  between t h e  s e t t i n g  up of t h e  l e g a l  o b l i g a t i o n  
and its moral eva lua t ion .  

Third: The o b l i g a t i o n s  expressed i n  fundamental 
l e g a l  ru lek  do n o t  a r i s e  through a n a t u r a l  i n c l i n a t i o n  but 
by a r t i f i c e  o r  by convention. 
implies  i n  Hume a s p e c i f i c  and o t i g i n a l  concept of con- 

7 vent ion which is a t  the c e n t r e  of h i s  l e g a l  theory: 
A f a t h e r  knows i t  t o  be hi8 du ty  t o  t a k e  care 
of  h i e  c h i l d r e n :  But h e  has a l s o  a na tura l  
i n c l i n a t i o n  t o  i t .  And i f  no human breature 
had t h a t  i n c l i n a t i o n ,  no one uou'd t i e  under 
any such o b l i g a t i o n .  (T518-19) 
It is important to note h e r e  t h e  d i f f e r e n c e  between 

t h e  use of t h e  word duty and t h e  u s e  of the word obligatio,  
t o  d i s t i n g u i s h  between moral d u t i e s  and l e g a l  d u t i e s .  f n  
t h e  essay  e n t i t l e d  O f  the O r i g i n a l  Contract ,  Hume i n  faat 
s t a t e 8  : 

The f i r s t  (moral d u t i e s  no t  l e g a l )  ape thoeo 
t o  whiuh man are  impe l l ed  by a na tura l  i n -  
s t i n c t  o r  immediate propens i t y  which operates  
i n  them independent o f  a l l  idea8 of o b l i g a t i o n  
and o f  a 1 v i ews ,  e i t h e r  t o  p u b l i c  or p d v a t e  

The concept of a r t i f i c e  

uti t i  t u .  Q 
I n  s h o r t ,  t h e  c o n s t i t u t i o n  of moral (no t  l e g a l )  duty de- 
pends upon a n a t u r a l  i n c l i n a t i o n .  Let us t a k e  i n s t e a d ,  for 
example, t h e  legal duty of performance of promises. I n  
Humel8 opinion: 

t h e r e  i s  n a t u r a l l y  no i n o l i n a t i o n  t o  observe 
promises,  d i s t i n c t  from a sense o f  t h e i r  
o b l i g a t i o n ;  i t  f o l l o w s ,  t h a t  f i d e l i t y  is no 
na tura l  v i r t u e ,  and t h a t  promises have no 
f o r c e ,  antecedent  t o  human convent ions.  (TS19) 

Here w e  f i n d  ourse lves  f a c e  to f a c e  wi th  t h e  g r e a t  theme 
of convention and of  a r t i f i c e  c o n s t i t u t i v e  of  l e g a l  obli- 
ga t ion .  

This  theme is a t  t h e  c e n t r e  of H ~ m e ' s  l e g a l  theory.  
H i s  p o i n t  of  view is concentrated in t h e  following passage: 

I observe,  t h a t  i t  w i l l  bs f o r  my i n t e r e s t  t o  
leave another i n  t h e  possees ion  o f  h i s  goods, 
provided he w i l l  a c t  i n  t h e  same manner w i t h  
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promises even against my immediate and present self- 
interest, because if no one respected their given word, I 
myself could not count on the behaviour of others. Since 
it would be impossible to live socially, it would also be 
impossible for me to obtain the satisfaction of any self- 
interest of mine. From this standpoint in certain primitive 
societies the legal convention is sufficient to ensure 
social peace. The legal obligation is sufficient; there 
is no need of sanctions or of governments. For this reason, 
Hume says: t h e  s t a t e  of S o c i e t y  w t thou t  government is 
one of t h e  moet v a t u r a t  s t a t e s  of men. (T541) 

Fourth: From experience it is found that this nat- 
ural situation may be completely transformed with the dev- 
elopment of the community and the wealth of the society. 
The present interest in obtaining goods and wealth prevails 
over the common interest when on every  emergenas, urged by 
the liveliness of a present interest, man ceases to act for 
the maintenance of peace and justice. (T540) In a more 
and more complex modern society, it occurs obviously that 
not all those who in theory accept the legal convention, 
resist the temptation to set themselves against it. For 
example, Tom, while accepting, at least theoretically, the 
convention establishing the obligation to perform promises, 
yields to the present interest of not paying his debti and 
thus places himself in conflict with h i s  future intereft of 
being able to count on the promises of others. If in fact 
everybody violated the obligation of performance of pmnises, 
he himself could no longer trust the promises of others, 
and social living would be impossible. Briefly, we can pro- 
perly say here that Tom's future interest is sacrificed to 
his present and immediate interest. 

sequence of the violation of legal obligation. Sanctions 
were invented as the correlative artifice to the legal 
convention. The convention constitutive of the obligation 
faces a formidable obstacle that depend6 upon human nature. 

Fifth: At this point sanction comes in as the con- 
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regard t o  me. Be is a e n s i b t e  o f  a t i k o  
i n t e r e s t  2n t h e  r e g u t a t i o n  of h i s  oonduot. 
When t h i s  oommon 881188 O f  inter&?St $8 mutu- 
ally sxpress 'd ,  and i s  known t o  bo th ,  i t  
p r o d u a e s  a s u i t a b l e  re soZu t ion  and behav- 
iour. And t h i s  may property  enough be 
o a t t ' d  a oonvent ion or  agreement b e t w i x t  
ua, tho '  w i thou t  t h o  in t ePpos i tZon  of a 
promise ... Two men, who p u t t  t h e  oars  of a 
boa t ,  do i t  by an agreement or oonvent ion,  
tho '  t hey  have never giuen promises t o  
each o ther .  nor i s  t h e  r u t e  concerning 
t h e  s t a b i t i t y  o f  poeses s ion  t h e  z s s s  
d e r i v ' d  from human oonvsnt ione,  t h a t  it 
a r i s e s  graduat ty ,  and aogui res  f o roo  by 
a sZow progression,  and by our repeated 
experienos o f  t h e  tnoonveniencss  o f  trana-  
gres s ing  i t . . . . In like manner are tan -  
guages graduat ty  e s t a b t i s h e d  by human 
conventiona w i thou t  any p ~ o m i s e .  (T490) 
This analogy between law and language seems to me 

to be extremely topical and significant.' 
is not a contract because it does not imply reciprocal 
promises. The legal obligation to perform promises i s  

derived from a convention that is constituted without the 
need to presuppose promises. This convention is not a 
statically conceived datum but is a process going on which 
reveals itself through experience. Moreover the convention 
i a  determined as a modification and alteration of individual 
self-interest. Self-interest in Hume's language i s  passion 
and affection. He speaks in fact of paas ion of s s l f -  
i n t e r e s t  and of i n t e r e s t e d  a f f e c t i o n .  (T492) 

interest. Common interest is what results from processes 
of modification, of  limitation, of control through which 
self-interest is susceptible to achievement (beyond its 
present immediacy) in a mare or less proximate future. 
This possibility of future achievement of self-interest on 
the basis of the observance of fundamental legal obligations 
is revealed upon t h o  t o a s t  r e f l e c t i o n  (T49Z) to be based on 
observational experience. 

The convention 

Through convention self-interest is set up as common 

For example, legally I am obliged to perform my 



90 4 

T h i s  i s  t h e  narrowness of soul by which men tend to  p r e f e r  
t h e  p r e s e n t  t o  t h e  r m o t s  (T537) and make & e l f - i n t e r e s t  
p r e v a i l  over  c o m n  i n t e r e s t .  Hume develops t h e  t rea tment  
of t h i s  problem i n  Treatise 111, 11, VII. H e  says  t h a t  
men 

... cannot  ahange t h e i r  r ( a t u r s 8 .  A l t  t h e y  oan 
do i s  to  change t h e i r  s i t u a t i o n  and r e n d e r  
t h e  o b s e r v a n c e  of j u s t i c e  t h e  immedia te  i n t e r -  
e s t  of 60me p a r t i o u t a r  p r s o n a ,  and i t 8  V i O -  
l o t i o n  t h e i r  mope r e m o t e .  These p e r s o n s ,  t h e n ,  
a r e  n o t  o n t y  indua'd  t o  o b s e r v e  t h o e e  ru2es i n  
t h e i p  own a o n d v a t ,  b u t  also t o  a o n s t r a i n  o t h e r s  
t o  a l i k e  r e g u l a r i t y . .  . (T537) 

This  change of  s i t u a t i o n  is  an expedient  t h a t  is necessary 
to  r e - e s t a b l i s h  i n  some way or other t h a t  prevalence of t h e  
f u t u r e  over  t h e  present  i n  which t h e  s e t t i n g  up and t h e  ob- 
servance of t h e  o b l i g a t i o n  c o n s i s t s .  lo 
convention c o n s t i t u t i n g  l e g a l  o b l i g a t i o n ,  s a n c t i o n  i s  thus 
the r e s u l t  of a second convention and of a second a r t i f i c e .  
The s i t u a t i o n  i n  which Tom is led to p r e f e r  h i s  present  
i n t e r e s t  to  h i s  f u t u r e  i n t e r e s t  is modified by t h e  s i t u -  
a t i o n  i n  which t h e  p r e s e n t  i n t e r e s t  o f  Dick (Magistrate ,  
Governor, e t c . )  may coincide with the f u t u r e  i n t e r e s t  of 
Tom. This  s u f f i c e s ,  I t h i n k ,  to demonstrate Hume's o r i g i n -  
a l i t y  and h i s  t o p i c a l i t y  with r e s p e c t  to t h e  contemporary 
debate  between t h e  opposed dogmatisms concerning t h e  re- 
l a t i o n s h i p  between o b l i g a t i o n  and sanc t ion .  Hume shows us 
the complementary n a t u r e  of o b l i g a t i o n  and sanc t ion .  H e  

avoids  both t r e a t i n g  o b l i g a t i o n  i n  an absolu te  way a s  re- 
gards  sanc t ion ,  and t r e a t i n g  sanc t ion  and p o l i t i c a l  power 
i n  an absolu te  way a s  regards  l e g a l  o b l i g a t i o n .  

Against  a l l  "essent ia l i sm" he  bases o b l i g a t i o n  and 
sanc t ion  on t w o  a r t i f i c e s  (or conventions) which have t h e i r  
b a s i s  i n  experience and i n  common sense.  And he argues 
t h a t  these a r t i f i c e s  correspond t o  n a t u r a l  needs,  t h a t  is, 
to  t h e  needs of human n a t u r e  whose s i g n i f i c a n c e  is ex- 
c l u s i v e l y  inducib le  by means of r e f l e c t i o n  and experimental  
c o n t r o l .  But i f  l a w  is a kind of f u l f i l m e n t  of human 

As compared with 
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nature, is the nccd to which law corresponds exclusively 
reducible to observational and empirical analysis? The 
answer to this question is beyond the limits that I met 
myself," but it corresponds to the deep problem of just 
what Hume understands empirical analysis to be, and, as a 
consequence, the status of the conception of human nature 
revealed by such an analysis. 12 

Luigi Bagolini 
University of Bologna 
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6. Capaldi ,  op .c i t . ,  42-43: "Within t h e  r a t i o n a l i s t  model, 

The c h a l l e n g e r  w i l l  a rgue t h a t  i n  an 
a l l  exp lana t ion  proceeds from b a s i c  and s e l f - e v i d e n t  
f i r s t  p r i n c i p l e s .  
important  s ense  t h e r e  can be no l o g i c  which is t o t a l l y  
independent of t h e  f a c t s .  Put more s t r o n g l y ,  it can 
be argued t h a t  what w e  t h i n k  a r e  ou r  l o g i c a l  p r in -  
c i p l e s  a r e  r e a l l y  a b s t r a c t e d  from t h e  world of  common 
experience.  The s e r i o u s  problem f o r  t hose  who i n s i s t  
on t h e  f a c t u a l  foundat ion of l o g i c  is  how one is t o  
i n t e r p r e t  t h e  no t ion  of  a b s t r a c t i o n .  Is l o g i c  t h e  
s t r u c t u r e a l r e a d y  embodied i n  t h e  f a c t s ,  or is l o g i c  t h e  
a c t i v i t y  of t h e  mind a p p l i e d  t o  t h e  f a c t s ?  
with Ockham, t h e r e  were those  who argued t h e  l a t t e r  
p o i n t .  
the knowing mind, and s i n c e  it w a s  u n i v e r s a l l y  p r e s e n t  
i n  a l l  men, common s e n s e  reasoning w a s  a l r e a d y  t h e  
depos i to ry  of t h i s  s t r u c t u r e .  One could by t h e  analy- 
sis of common s e n s e  f i n d  some, i f  n o t  a l l ,  o f  t he  
elements of t h a t  s t r u c t u r e .  I n  t h i s  s e n s e  Ockham was 
t h e  founder of t h e  con t inu ing  "common sense"  t r a d i t i o n  
i n  B r i t i s h  philosophy, a t r a d i t i o n  s t r e t c h i n g  throzgh 
Hume r i g h t  up t o  contemporary l i n g u i s t i c  a n a l y s i s .  
Hume's f i r s t  work is an "at tempt  to  in t roduce  t h e  
exwerimental  method [of Newton) i n t o  moral s u b j e c t s . "  

S t a r t i n g  

Logic was t o  be  construed as the  a c t i v i t y  of  

Bui J. Noxon, i n  t h e  conclusion o f  h i s  book Hume's 
Ph i losoph ica l  Development: A Study of H i s  M- 
Taxford 19751 192 , says: "...what seems to  m e  c e r t a i n  
is t h a t  mid-way i n  h i s  c a r e e r ,  when w r i t i n g  An En u l r  
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of  i n t e r e s t  he re .  
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i b i d .  343-361. - 



93. 
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