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LEGAL OBLIGATION IN HUME

There is one aspect of the thought of David Hume
that seems to me to be important and topical, especially
if considered in relation to two reductionist and dogmatic
tendencies that are still noticeable in the general theory
of law. By dogmatic I understand conceptions that are in-
sufficiently founded on experience. The first of these
two dogmatic tendencies is the emphasis placed on the notion
of sanction which is viewed by some as prevailing over the
concept of obligation to the point of absorbing it within
itself, Law is that which the superior bodies of the domin-
ant class impose. This doctrine has been affirmed even
recently.1 But the master example is given by Bentham., To
say that a man has the obligation to behave in a certain
way is equivalent to saying that if he does not behave so,
he will experience pain (or the absence of pleasure). Legal
sanction is the source from which this pain comes. Thus
Bentham goes so far as to say that pain is constitutive of
. obligation in all its forms.2 This seems to be contrary
to experience and common sense. in fact, one can observe
a legal obligation independently of the consideration of
the consequences inherent in its violation. For this and
other reasons the doctrinal tendency to give prevalence to
the notion of sanction over the notion of obligation does
not take account of experience and is dogmatic. Against
this dogmatism one observes even today that the concept of
an obligation that arises from a constriction, the concept
of Zwangspflicht, is a contradictioc in adjecto.3

Nevertheless, in order to avoid the contradiction
inherent in the prevalence of sanction over obligation and
the dependence of law on political power and on the power
of those who command, it is easy to fall into a second and
opposite dogmatism. This second dogmatism consists in af-
firming the existence of fundamental legal obligations
deducible from a priori principles understood platonically
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as Ze(la TH yvXRS and as vision of the mina.* But demon-
strative reason, so understood, is determined exclusively
through relations of ideas which, in Hume's opinion, cannot
themselves constitute legal obligation. A legal system
requires modifications and limitations to the passions and
interests of individuals. As is well known, Hume argues
that a passion and an interest cannot be modified by self~
evident rational principles.s No criterion that is deduc~
ible from demonstrative reason can function as a guide to
human behaviour.

Now between the two dogmatisms to which I have refer-
red, Hume represents a third way on the basis of experience
and of comnon sense.6 The advantage offered by Hume's
thought is that of showing both the distinction between and
the complementary nature of legal obligation and sanction.
In what follows I shall discuss what I consider to be the
kernel of Hume's legal theory as contained in his concep~-
tion of human nature, setting aside secondary elements that
do not directly concern the subject proposed.

First: A legal system is not conceivable without
setting up fundamental legal rules which, in Hume's opinion,
are the rules of justice., Consequently, the discussion of
law implies the discussion of justice. And the discussion
of justice is part of legal theory. Here I restrict my
consideration to the obligations that are expressed by
fundamental legal rules which are: stability of possession,
transference of possession by consent, and performance of
pronises. We know that, according to Hume, such rules can-
not be derived from demonstrative or a priori reason but
are revealed to empirical knowledge.

Second: Hume distinguishes between the setting up
of legal obligation and the moral evaluation of the legal
obligation. In order to grasp the peculiarity of legal
obligation as compared with moral evaluation, I refer here
to the constitution of legal obligation. In order to
understand the third book of the Treatise, it is in my
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opinion absolutely necessary to take into account the dis-

tinction between the setting up of the legal obligation
and its moral evaluation.

Third: The obligations expressed in fundamental
legal rules do not arise through a natural inclination but
by artifice or by convention. The concept of artifice
implies in Hume a specific and original concept of con-
vention7 which is at the centre of his legal theory:

A father knows it to be his duty to take care
of his ohildren: But he has aleso a matural
ingolination to it. 4And if no human ereature
had that inclination, no one cou'd lie under
any such obligation. (T518-19)

It is important to note here the difference between
the use of the word duty and the use of the word obligation
to distinguish between moral duties and legal duties. In
the essay entitled Of the Original Contract, Hume in faat
states:

The first (moral duties not legal) are those
to which men are impelled by a matural in-
stinet or immediate propensity which operates
in them independent of all ideas of obligation
and of a%l views, either to public or private
uttlity.

In short, the constitution of moral (not legal) duty de-~
pends upon a natural inclination. Let us take instead, for
example, the legal duty of performance of promises. In
Hume's opinion:

there te naturally no inclination to observe
promises, distinet from a sense of their
obligation; it followse, that fidelity is no
natural virtue, and that promises have no
forece, antecedent to human conventions. (T519)

Here we find ourselves face to face with the great theme
of convention and of artifice constitutive of legal obli-
gation.

This theme is at the centre of Hume's legal theory.
Hig point of view is concentrated in the following passage:

I observe, that it will be for my interest to
leave another in the poseession of his goods,
provided he will act tn the same manner with
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promises even against my immediate and present self-
interest, because if no one respected their given word, I
myself could not count on the behaviour of others. Since
it would be impossible to live socially, it would also be
impossible for me to obtain the satisfaction of any self-
interest of mine. From this standpoint in certain primitive
societies the legal convention is sufficient to ensure
social peace. The legal obligation is sufficient; there
is no need of sanctions or of governments. For this reason,
Hume says: the state of society without government is
one of the most natural states of men. (T541)

Fourth: From experience it is found that this nat~
ural situation may be completely transformed with the dev-~
elopment of the community and the wealth of the society.

The present interest in obtaining goods and wealth prevails
over the common interest when on every emergence, urged by
the liveliness of a present interest, man ceases to act for
the maintenance of peace and justice. (T540) 1In a more

and more complex modern society, it occurs obviously that
not all those who in theory accept the legal convention,
resist the temptation to set themselves against it. For
example, Tom, while accepting, at least theoretically, the
convention establishing the obligation té perform promises,
yields to the present interest of not paying his debt; and
thus places himself in conflict with his future interegt of
being able to count on the promises of others. If in fact
everybody violated the obligation of performance of promises,
he himself could no longer trust the promises of others,
and social living would be impossible. Briefly, we can pro-
perly say here that Tom's future interest is sacrificed to
his present and immediate interest.

Fifth: At this point sanction comes in as the con-
sequence of the violation of legal obligation. Sanctions
were invented as the correlative artifice to the legal
convention. The convention constitutive of the obligation
faces a formidable obstacle that depends upon human nature.




regard to me, He is esaensible of a like
interest tn the regulation of hkis oonduct.
When this common sense of interest ie mutu-
ally express’'d, and ia known to both, it
produces a suitable resolution and behav-
iour. And this may properly enough be
call'd a convention or agresment betwixt
us, tho’ without the interposition of a
promise...Two men, who pull the oars of a
boat, do it by an agreement or convention,
tho ' they have never given promiges to
each other. WNor is the rule concerning
the stability of possession the lsss
deriv'’d from human oconventions, that it
arises gradually, and acquires force by

a slow progression, and by our repsated
ezperiegnoce of the tnoonvenignces of trans-
gressing it....In like manner are lan-
guages gradually established by human
conventions without any promise. (T490)

This analogy between law and language seems to me
to be extremely topical and significant.g The convention
is not a contract because it does not imply reciprocal
promises. The legal obligation to perform promises is’
derived from a convention that is constituted without the
need to presuppose promises. This convention is not a
statically conceived datum but is a process going on which
reveals itself through experience. Moreover the convention
is determined as a modification and alteration of individual
self~interest. Self~interest in Hume’s language is passion
and affection. He speaks in fact of passion of self-
interest and of interested affection. (T492)

Through convention self-interest is set up as common
interest. Common interest is what results from processes
of modification, of limitation, of control through which
self-interest is susceptible to achievement (beyond its
present immediacy) in a more or less proximate future.

This possibility of future achievement of self~interest on

the basis of the observance of fundamental legal obligations
is revealed upon the laast reflection (T492) to be based on
obhservational experience.

For example, lagally I am obliged to perform my
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This is the narrowness of soul by which men tend to prefer
the present to the remote {(T537) and make self-interest
prevail over common interest. Hume develops the treatment
of this problem in Treatise III, II, VII. He says that
men

...cannot change their natures. All they can
do 18 to change their situation and render

the observance of justice the immediate inter-
est of some particular persons, and its vio-
lation their more remote. Thess persons, then,
are not only induc'’d to cbserve thoee rules in
their own conduet, but also to constrain others
to a like regularity...(T537)

This change of situation is an expedient that is necessary
to re-establish in some way or other that prevalence of the
future over the present in which the setting up and the ob-
servance of the obligation consists.lo As compared with
convention constituting legal obligation, sanction is thus
the result of a second convention and of a second artifice.
The situation in which Tom is led to prefer his present
interest to his future interest is modified by the situ-
ation in which the present interest of Dick {(Magistrate,
Governor, etc.) may coincide with the future interest of
Tom. This suffices, I think, to demonstrate Hume's origin-
ality and his topicality with respect to the contemporary
debate between the opposed dogmatisms concerning the re-
lationship between obligation and sanction. Hume shows us
the complementary nature of obligation and sanction. He
avoids both treating obligation in an absolute way as re~
gards sanction, and treating sanction and political power
in an absolute way as regards legal obligation.

Against all "essentialism® he bases obligation and
sanction on two artifices (or conventions) which have their
basis in experience and in common sense, And he argues
that these artifices correspond to natural needs, that is,
to the needs of human nature whose significance is ex~
clusively inducible by means of reflection and experimental
control. But if law is a kind of fulfilment of human
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nature, is the nced to which law corresponds exclusively
reducible to observational and empirical analysis? The
answer to this question is beyond the limits that I set
myself,l1 but it corresponds to the deep problem of just
what Hume understands empirical analysis to be, and, as a
consequence, the status of the conception of human nature
revealed by such an analysis.lz
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